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In contemporary debates on the concept of human rights, one frequently encoun-
ters the critique that this is not only a specifically Western concept, but also a tool
which Western, capitalist states use to politically and culturally dominate other
societies. The first thesis concerns the historical genesis and normative validity
of human rights, while the second touches on political issues of their interpreta-
tion and application. Concerning the second thesis, one needs to take a closer
look at the critique, especially at who raises it and against which policy or insti-
tution it is directed. It may turn out that such accusations are justified and that,
at times, the rhetoric of human rights does serve to veil the political or economic
aims of states or international parties who wish to achieve or maintain influence
and dominance.1 But it is just as possible that this critique is unjustified and that
the accusation of “neocolonialism” is employed ideologically, in order to
conceal governments’ attempts to defend their own political power. Demands
that particular values and traditions be observed and corresponding demands that
cultural and political autonomy be respected may be pretexts for unimpededly
dominating and oppressing segments of one’s own populace or neighboring
states.2

In light of this situation, it is important to see that one walks into a trap if one
believes that one must decide the matter generally and unequivocally in favor of
one or the other position. For, in any given case, one or the other or even both
critiques may be sound. And in the event that both critiques are appropriate, the
dichotomous perception of reality characteristic of the postcolonial era threatens
to deny the interests of those who raise the demand for human rights against those
who hold power in their own state, without sharing the interests or political and
economic ideas of Western states.

In any case, one makes the situation too easy if one regards a priori every single
critique of human rights as a disguised attempt to claim freedom to oppress instead
of freedom from oppression. And, regardless of whether it is justified in a given
situation, the discussion of political strategies and rhetoric hardly affects the first,
more fundamental thesis, which states that human rights are a culturally specific,
Western invention and ipso facto cannot be globally valid. Now, it is clearly indis-
putable that the concept of individual rights human beings have as human beings
arose in the context of the secularization and modernization of European culture.3

Hence it is neither very difficult nor unjustified to draw attention to and emphasize
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the specific genesis of this concept, considering how differently other traditions
and cultures understand the meaning of the term “human being.”

Thus anyone who still wishes to develop a conception of human rights that
preserves the basic substance of these rights – as individual rights no human
being can have good reasons for withholding from others – and which does not
fall prey to the accusation of being biased and therefore invalid and inapplicable
in non-Western societies, must take this criticism seriously and enter into an
intercultural discourse concerning the normative justification of human rights.4

The goal of such a discourse should be to arrive at a conception of human rights
that is as culturally sensitive as it is culturally neutral – a conception that proves
to be interculturally non-rejectable, universally valid, and applicable in particu-
lar cases.

In this essay, I would like to propose a foundation and formulation of such a
conception of human rights. I begin, in the first section, with an analysis of the
logic of objections raised against the notion of human rights in order to discern
their underlying normative core. My thesis is that this very core can serve as the
basis for a foundation of the human rights whose possibility has been denied by
these objections. This discussion shows that the condition for an intercultural
discourse concerning human rights lies in the proper examination of the relevant
innercultural discourses. In the second section, I offer a constructivist suggestion
for establishing a conception of human rights on the normative basis developed in
the first section. In this discussion, apart from the issue of cultural context-sensi-
tivity and context-dependency, other problems with the theory of human rights are
taken up, such as the relationship between moral and positive rights and the
tension between human rights and democracy. In the third section, I discuss the
question of the duties and institutions that correspond to these rights in an inter-
national context. I conclude with some comments about a critical theory of human
rights.

Taken together, the various sections present an attempt to give a different
picture of the normative genesis and validity of human rights from the picture
one ordinarily encounters in discussions among philosophers, historians, polit-
ical scientists, or legal theorists: the demand for human rights arises in social
conflicts in which a justification of perceivedly unjust existing structures is
being called for in a particular way. Preceding all demands for concrete human
rights, there is one basic right being claimed: the right to justification. In my
opinion, this type of dissent and conflict – internal to a society and culture – is
the actual context in which the claim to human rights arises. Every conception
of the foundation and validity of human rights must take this kind of dissent into
account, and then ask how the basic right to justification is to be understood and
which specific rights can be claimed on its basis. Only in this way does one do
justice to the original, emancipatory meaning of human rights: namely, as
concretely-demanded basic conditions for establishing a just, or more just, soci-
ety in political contexts.
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I. Cultural Integrity and the Right to Justification

I would like to begin by uncovering the normative core of the primary objections
leveled against the validity and applicability of human rights from the perspective
of “non-Western” societies or cultures; at the same time, however, I abstract from
the concrete distinctions between different possible perspectives – for example,
the distinctions between the perspectives of a primarily Islamic culture and a
primarily Confucian culture. A more differentiated discussion would have to
expand upon and, should the occasion arise, modify the argumentation that I
provide here. Moreover, I begin with a highly idealized concept of “culture,” by
which I understand a complex and integrated totality of convictions and practices
that constitute the self-understanding and the institutions of a political commu-
nity, i.e., of a “monocultural” state. Membership in such a state implies belong-
ing to the relevant culture, and the demands for respecting and preserving a
culture, its values and traditions, are asserted as demands for respecting a specific
social and political order. These assumptions do not imply that cultures can be
neither smaller nor larger than states; they merely establish an argumentative
starting point. Nor is it necessary to make any further mention of the fact that the
idea of a monocultural state is hardly encountered in contemporary, multicultural
political reality and that even where a culture is almost totally contained and
dominant in a single state, many internal differences and conflicts will arise. I
return to this point later; what matters here is that the arguments of one who
champions the autonomy of such a political-cultural unity are not undermined
from the outset by these considerations.

Let us assume that the advocates of such a “culture-state” present specific argu-
ments against some of the human rights that one finds in the General Declaration
of 1948, such as the right to freedom of religion, gender equality, or general
democratic participation. What does the central objection to rights of this sort
consist of – an objection that these advocates hold to be strong enough to trump
individual rights? In short, it appears to lie in the imperative that the cultural
integrity of such a society be maintained. The primary claim is not so much to
political self-determination, though that too comes into play, but rather to respect
for the inviolability of the core components of a well-established, long-standing,
autonomously evolving cultural structure with its own self-understanding and
special institutions. “Integrity” is an appropriate term in this context, since it
implies that the culture in question is a self-standing and, in a certain sense,
“complete” unity, as well as a sense-bearing, quasi-organic whole that meets
certain standards of genuineness and respectability. The culture is, so to speak, a
fully integrated unity full of integrity. On this basis, every single external
encroachment can be regarded as a violation of this integrity that forces the
culture to compromise its values and thereby its authenticity. The imposition of
an “external” morality of human rights is thus considered to be such an encroach-
ment.
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One need not think that this defense of cultural integrity aims at maintaining
the culture without acknowledging any possibility of change; its goal is simply to
avoid externally coerced change. Internal developments can be met with mistrust,
but they must not be made wholly impossible lest the culture be imagined as a
more or less eternal being without any inner life or movement. Rather, the life of
this collectivity is thought to be constituted by the life of its individual members
and vice versa; in this innerworldly existence, change is inevitable. The reciproc-
ity of this relationship consists in the fact that the integrity of the whole is the
condition for the integrity of the individuals and the integrity of the members is a
condition for the integrity of the community. The ethical meaning of the whole is
that which individuals experience in their lives through belonging to the commu-
nity. The “health” of the culture both produces and depends upon the “health” of
its members. Therefore the integrity of the whole cannot be defined and claimed
independently of the wellbeing of the individuals. What is more, the claim to be
a respectable, fully integrated unity full of integrity depends on the claim that
otherwise the integrity of the members of this culture would suffer. And this in
turn means that no communal integrity may be bought at the cost of the integrity
of the parts which form the whole. Consequently, if one presupposes the culture’s
own self-understanding, such a culture (or state) demands respect on the basis of
its acceptance by its own members as an ethical source of the experience of their
own lives as meaningful and “sublated” (aufgehoben). A society or culture may
therefore only demand that its “shared understandings” be accepted and respected
as its internal morality if these understandings really are shared and are not forced
upon any segment of the population.5

Thus, there is an internal criterion for the justified claim to cultural integrity: the
uncoerced acceptance of the culture by its members. A culture is only entitled to
be respected by outsiders as a fully integrated unity full of integrity if it is recog-
nized as such by its own members. The argument for external respect presupposes
internal acceptance. To be sure, the legitimacy and quality of the culture and its
institutions are based essentially on substantial values and truths (e.g., religious
truths) which the culture and institutions should embody in the eyes of its
members; they are not based on “consensus” in an abstract sense. But these are
values and truths for the people who live in this culture; they are not values and
truths that others are free to decide. The legitimating acceptance of the socio-
cultural structure presupposes that the members of the society understand the
present communal practices (especially political practices) as an appropriate
expression of their own convictions. And this is what the defender of the claim to
cultural integrity must be able to show in an intercultural discourse, since an
account of the social situation that is not generally shared – i.e., a paternalistic or
even autocratic account – would not support this demand.6 Such an account would
have to defend the integrity of the culture against its own members (or at least a
number of them). And if one were to accept this view, one would be taking a very
limited view of this culture which fails to correspond to the actual situation. As a
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participant in an intercultural dialogue, one would be blind to the society’s inner-
cultural dialogue, or rather, to its innercultural conflicts and struggles. Aside from
this hermeneutical mistake, one would further, and more importantly, commit a
moral error: by leaving the right of definition to those who are in power in the
society, one would regard those who dissent as cultural outsiders and condemn
them to silence. Adopting such a perspective is false in every case, whatever the
individual positions may be, for, in so doing, a specific, particular interpretation
of what is important is forced upon the culture, and differing opinions are (so to
speak) expatriated and possibly branded as “foreign to the culture” or “hostile to
the state” or even “Westernized.” This clearly shows that the assumption of a
monocultural society that I introduced above for heuristic purposes must be with-
drawn in actual intercultural discourse, since it runs the risk of becoming an ideo-
logical instrument. Rather, the closer (not the farther) one stands to a culture, the
more differences and conflicts one perceives in that culture and the more critically
one is disposed toward the claim to cultural integrity in a monolithic sense. Such
claims are often the expression of totalizing and idealizing constructions that
correspond to specific interests of power and exclusion.

From this we may draw two insights. First, respecting a culture as a fully inte-
grated unity full of integrity presupposes taking the concept of integrity seriously
so as to prevent a one-sided and exclusive interpretation of a culture’s “true char-
acter” from being forced upon it. The members of the culture as a whole must
truly identify with and normatively accept the culture and its current institutions
for its representatives to demand that the culture be generally recognized as an
autonomous cultural, political, and moral unity in our present sense. We can
express this point in a formula: the stronger the culture’s internal cultural and
moral coherence, the stronger its claim to external respect, assuming that this
coherence is based on uncoerced support. This is not an externally imposed
formula, but rather one that arises from the logic of the argument from integrity.
In a situation in which this assumption of internal acceptance and uncoerced unity
is called into question by the members of a culture themselves, the claim to
integrity is problematized and brought into the discussion; we may then say that
the culture breaks up internally, even though it may not split in two. Clearly this
does not imply that the outsiders to the culture have good reasons and sufficient
knowledge to intervene in the situation; at this point, it simply means that the
strong claim to the full integration and integrity of the culture, whose equilibrium
may not be disturbed by allegedly “external” demands for human rights, can no
longer be maintained.

Second, and more importantly, it follows that the moral objections and
demands raised when the claim to cultural integrity is called into question are not
raised “from outside,” nor can they be understood as the imposition of a foreign
morality. Rather, they are raised from within, by the members of the culture and
society themselves, for it is on their agreement that those who regard the culture
as an integrated unity depend. The demands for another interpretation of cultural
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values and practices and for a redistribution of social power are raised by “insid-
ers” on the very basis of those particular values and traditions whose interpreta-
tion is in dispute. Here no values or norms are implied “from nowhere,” though a
very simple principle is: if it is claimed that a certain socio-cultural structure is
appropriate and morally legitimate for a certain community, then the members of
this culture – indeed all of them – must be able to recognize this structure (and its
institutions) as “their own,” as appropriate and legitimate. And as soon as this
recognition is questioned and becomes problematic, these questions must be
answered with reasons and not with force, lest the culture put its integrity at stake.
The language of the social discourse which then develops is not a moral
Esperanto, but rather the language in which the members of the culture express
their self-understandings and connect it with their normative claims, which they
believe should be heard and accepted. They demonstrate the extent to which their
interpretation of the common cultural context is morally right and appropriate
without thereby intending to leave this context altogether.

In such a situation of internal conflicts there arises – not necessarily, but under
certain conditions, and in our day as a rule – the demand for human rights: it
arises “from within” and is directed at something “internal.” The demand is
directed at the establishment of a social structure in which the definition of the
character of the culture and society, the determination of the appropriate treatment
of its members, and the answer to the question of who deserves what, are not
merely entrusted to a specific segment of the community. The demand springs up
where people ask for reasons, for the justification of certain rules, laws, and insti-
tutions, and where the reasons that they receive no longer suffice; it arises where
people believe that they are treated unjustly both as members of their culture and
society and also simply as human beings. They may have no abstract or philo-
sophical idea of what it means to be a “human being,” but in protesting they
believe that there is at least one fundamental human-moral demand which no
culture or society may reject: the unconditional claim to be respected as someone
who deserves to be given justifying reasons for the actions, rules, or structures to
which he or she is subject.

This is thus the most universal and basic claim of every human being, which
other human beings or states cannot reject: the right to justification, the right to be
respected as a moral person who is autonomous at least in the sense that he or she
must not be treated in any manner for which adequate reasons cannot be provided.
Moral persons themselves decide about the “adequacy” of these reasons in
concrete dialogue with others; abstractly stated, (as I explain in the next section)
these are reasons which can be reciprocally and generally justified – or better,
which cannot be rejected – without violating the respect for others as beings with
their own perspectives, needs, and interests. To speak of a right here – and indeed
of that most basic of all rights of every human being – is to say that it expresses a
fundamental, absolutely binding subjective claim that cannot be denied intersub-
jectively. As long as rights are understood as a certain sort of reciprocally and

 Blackwell Publishers Ltd. 1999

40 Constellations Volume 6, Number 1, 1999



generally indisputable and legitimate claim, it is appropriate to call the right to
justification (a) a moral right and (b) the basic right; for by itself it is not a
specific, intersubjectively established and recognized human right, but rather the
basis of the justification of concrete rights itself.

When the demand for human rights arises in a culture that has previously been
largely traditionally integrated, clearly one must not assume that the members of
that culture understand themselves according to such a general conception of
autonomy. They have completely other, “thick” notions of the person, of the
respect belonging to the person, and of the person’s dignity or honor, and they
connect their rights-claims with their particular cultural self-understandings and
idioms. The members do not strive to found a republic of rational beings; they
fight for a more just society that is worthy of being recognized as their own soci-
ety. In this sense the demand for human rights and the demand for cultural
integrity do not contradict one another; rather, the opposite is the case because the
granting of demanded rights is regarded as a condition for re-establishing the
integrity which has been called into question. Here it also becomes clear how arti-
ficial the opposition between “Western” human rights and “authentic,” integrated
forms of life is – an opposition inherited from postcolonial discourse. Not only
does the demand for human rights aim at the establishment of a social structure
that is worthy of being generally recognized and not just accepted by a dominant
group; but further, it arises out of everyday (and here it is unnecessary to add
“authentic”) experiences of injustice in the culture itself, such as the confrontation
of a daughter with the suffering of her mother in a patriarchal society – in the
words of the Indian feminist Uma Narayan, “a pain that was earlier than school
and ‘Westernization,’ a call to rebellion that has a different and more primary root,
that was not conceptual or English, but in the mother-tongue.”7 The claim to
concrete human rights then stands opposed to certain interpretations of one’s own
culture, such as the role of women in the culture, but it has the goal of making
possible a more inclusive form of social integrity and therefore is not directed
against “the culture” in general:

We arouse nervousness and resistance because we hold up to the culture the shame
of what its traditions and cultural practices have so often done to its women, the
deaths, the brutalities, and the more mundane and quotidian sufferings of women
within ‘our’ culture, that ‘our’ culture is complicitous with. … We all need to recog-
nize that critical postures do not necessarily render one an ‘outsider’ to what one
criticizes, and that it is often precisely one’s status as one ‘inside’ the culture one
criticizes, and deeply affected by it, that gives one’s criticisms their motivation and
urgency. We need to move away from a picture of cultural contexts as sealed rooms,
with a homogenous space ‘inside’ them, inhabited by ‘authentic insiders.’8

Thus neither the starting nor end points of the demand for human rights corre-
spond to “Western” ideals of personal autonomy and of social and economic
order. Nevertheless, in all these concrete conflicts and struggles a certain notion
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of autonomy can be found which may at first be defined negatively: it is the auton-
omy of persons who are no longer ignored, no longer subordinated as the mere
means to the preservation of certain institutions and power relations. Stated posi-
tively in Kantian terms, to be an “end” and not a “means” of others is to be able to
demand justifications for social relations in concrete contexts. And to the extent
that claimants link this demand with the language of rights, there exists at the core
of their claim a conception of the person as a being who both gives and demands
reasons and is, therefore, in this sense autonomous. This conception is not neces-
sarily connected with the comprehensive idea of a person who determines him- or
herself in an ethical or even “post-traditional” sense in all aspects of life; rather, it
means that a person considers her- or himself as one who demands and gives
reasons in morally relevant contexts.9 This concept of the person and the “right to
justification” indicate a normative deep grammar of social protests and struggles
in which concrete demands for justification are associated with the language of
rights. Thus there arises the possibility of a logic of development – in the sense of
a “moral modernization”10 – in which more and more reasons for social relations
can be demanded on the basis of the right to justification and ever more construc-
tive justifications of rights can be provided. This process is set in motion once this
dynamic logic of asking for reasons develops in a culture, and those affected can
stop it in one of two ways: legitimately, by providing sufficient justifications, or
illegitimately, by means of power and force. Within such a process, the language
of human rights is the language of social emancipation. Whoever speaks this
language does not rely on an unjustifiable authority, but rather on an idea of mutu-
ality that cannot simply be regarded – as some believe – as a hallmark of “Western”
culture; instead, this idea of reciprocity appears wherever authorities and privileges
are examined – which, I want to emphasize once again, does not imply that the
“whole” culture or tradition is called into question.

Understanding the right to justification as the core of the demand for human
rights and the basis for the construction of specific human rights should not be
taken to mean that all further rights can be “derived” from the right to justifica-
tion. Contrary to this view, which would rightly incur the reproach of an “exter-
nal” standpoint, the basic right designates primarily the concrete standpoint of
those who demand reasons and rights in particular social situations. The basic
right does not determine from the outset which substantial reasons are adequate,
which rights can be demanded, or which institutions or social relationships can be
justified. As the universal core of every internal morality, the right to justification
leaves this to the members’ specific cultural or social context. If one discursively
develops its universalistic implications, the right to justification makes possible a
kind of central morality which can in various ways become part of “thick” forms
of the social order.

In a certain sense, this conception of the right to justification agrees with
Michael Walzer’s universal “rights to reiteration” – “the right to act autonomously
and the right to form attachments in accordance with a particular understanding

 Blackwell Publishers Ltd. 1999

42 Constellations Volume 6, Number 1, 1999



of the good life. Or, immorality is commonly expressed in a refusal to recognize
in others the moral agency and the creative powers that we claim for ourselves.”11

But it is important that this principle not only be applied to respect for communi-
ties and nations, as Walzer would have it, but also to the relationship between indi-
viduals or citizens within a state, in accordance with his conception of a “minimal
morality.” Yet, contrary to Walzer’s hermeneutic suggestion, this core morality
cannot be defined as a morality of generally shared values that we happen to find
empirically and reconstructively to be the common denominator of all “thick”
cultures, which have normative priority. This approach offers no basis for a proce-
dural, constructivist starting-point for morality.12 Rather, the “thin” but strong right
to justification can be regarded both as the normative center of every integrated and
legitimate political community and as the foundation for the creative construction
of a “moral home,” as Walzer calls it.13 This does not mean that the concrete,
context-dependent constructions are all similar, but it does mean that they have
their roots in a truly creative, normatively substantive process – a process that is
initiated by those who are disadvantaged by or excluded from “naturally-grown”
practices and traditions. In this sense, there is no priority of a pure and “minimal”
morality, understood as a minimalist building no one wants to inhabit; rather, the
minimal moral demand is that any particular “moral home” must be arranged in
such a way that individual members can find a justifiable place in it. These moral
“private homes” must be built or constructed on a common, human basis.14 In the
passage where Walzer himself advocates a constructivist theory of social meanings
and practice, he also notes: “We might say . . . that the construction of social-
construction-with-human-agents has certain moral entailments. Among these is the
right of subjective nullification, the right of the agents to refuse any given object
status – as commodities, ‘hands,’ slaves, or whatever.”15 Thus, human rights have a
negative and a positive meaning at one and the same time. On the one hand, they
raise objections to specific unjustifiable social developments and injustices; on the
other hand, they are constitutive and constructive components of the common
project of establishing just social relations.

A constructivist conception of human rights must distinguish between two
levels of “discursive construction”: on the level of moral constructivism, a general
conception of rights is being justified that no individual or state can legitimately
withhold from others; on the level of political constructivism, conceptions of
legal, political, and social structures need to be developed in which these general
rights are concretely justified, interpreted, institutionalized, and realized as basic
rights in given historical and social contexts.

II. Moral and Political Constructivism

Every conception of human rights – by which I understand fundamental rights
every human being can claim as a human being – presupposes, as has already
been mentioned, a conception of the moral person who is the author and
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addressee of such claims. The basic underlying notion, abstracted from concrete
ethical-cultural self-understandings, is of the person with the right to and the
capacity for the reciprocal and general justification of morally relevant actions
and norms. Whenever human beings act, they are obliged to recognize every
morally affected person as someone to whom they owe reasons justifying their
actions. To the extent that actions are justified with reference to specific norms,
these norms and their interpretation must themselves be based on acceptable
reasons. To be able to distinguish “acceptable” from “unacceptable” reasons, two
criteria are required: reciprocity and generality. First, reasons that justify specific
normative claims must be reciprocally non-rejectable, i.e., the author of these
claims may not demand any rights or privileges that he or she denies his or her
addressee. Moreover, the author may not project his or her own opinions, inter-
ests, or values onto others and thus decide for him- or herself, rather than recip-
rocally, how to fulfill the criterion of reciprocity. The same is the case for the
addressee of the claims. Second, in moral contexts the community of justification
may not be arbitrarily restricted, but rather must include all those affected by
actions or norms in morally relevant ways. These two criteria taken together
confer upon moral persons a basic, if qualified, veto-right: the basic right to justi-
fication. This veto-right is “qualified” in the sense that the moral appeal as “veto”
itself must observe the criteria of reciprocity and generality. Consequently, on the
basis of this fundamental right, human rights are established as rights which no
one can reasonably – that is, with reciprocal and general arguments – reject and
deny others. The advantage of this negative formulation16 lies in the fact that it
makes use of a qualified, instead of a simple, criterion of consensus which allows
us to assess the justifiability of different positions in cases of dissent.

We need not resort to a metaphysical or anthropological foundation for these
rights. Rather, they are to be regarded as constructions – though not as “mere”
constructions, but as constructions that have an intersubjectively non-rejectable
“reason.” They are justified constructs the respect of which moral persons, who
see no good reason to deny them, owe to each other. Therefore, the basic right to
justification reveals itself in a recursive17 reflection combined with a discursive18

explanation of what it means to justify individual actions and general norms in a
moral context. Any moral norm that claims to be generally and reciprocally valid
must be able to prove its validity to those to whom it is addressed according to
these criteria. Consequently, it must be able to be the subject of a practical
discourse in which, in principle, all arguments for and against the norm can be
presented. Thus if one begins with an analysis of claims to moral validity and asks
further for the conditions of their validity, one finds the “simple” principle of
justification, which I mentioned above. According to this principle, a norm must
be able to prove itself in a discourse whose participants are precisely those who
are supposed to accept it and who are affected by it in morally relevant ways. For
in this context validity means that no morally significant reasons count against the
norm’s rightness.
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Connected to the cognitive insight into the principle of justification (and the
criteria of reciprocity and generality) is the normative insight that moral persons
have a duty not to withhold the basic right to justification from anyone. These two
dimensions of practical reason are linked insofar as the cognition of the correct-
ness of the principle of justification must be a practical cognition: individuals
must understand both themselves and others as subjects of this principle, as
members of a moral universe of finite, vulnerable, reasonable, reason-giving
beings – of a moral community in which one is inevitably the author and
addressee of validity claims for actions or norms that concern others (or oneself)
and therefore must be justified in specific ways. This does not mean that one has
“always already” accepted moral duties insofar as one is a thinking, reasonable,
or arguing human being in a general sense. It does mean, however, that the insight
into the practical principle of justification – a principle that is understood here as
valid in specific normative contexts (and is differentiated accordingly),19 not as an
all-embracing principle of reason – is not a purely cognitive one. The insight
further implies that the principle of justification is relevant and binding for the
actions of moral persons.20 Morally autonomous persons are characterized by this
capacity for the practical insight into the principle and the corresponding duty to
justify and right to justification. They regard the right to justification as a claim
that is put forth by human beings as members of an inclusive moral community
and as a right that one cannot have reasons for rejecting.

The right to justification and the criteria of reciprocity and generality serve as
the basis for the moral construction of a conception of human rights. As I have
tried to show, this foundation is culture-neutral in the sense that it is both imma-
nent to a culture and transcends it: no culture can deny this basis as a purely exter-
nal “discovery,” since its own claim to cultural integrity and internal acceptance
presupposes the affirmation of the right to justification. In which way this right is
claimed by the members of a society as a demand for concrete rights can then no
longer be determined by “unquestionable” values or decrees. Without such a start-
ing point, which is both universal and yet relatively open in terms of its content,
there can be no general conception of human rights.

A conception of human rights should be regarded as the result of “discursive
constructivism” for the following reasons.21 First, such a conception should be
founded upon a secure, impartial basis and should be, so to speak, a building that
is erected in principle by all moral persons in cooperation with one another. They
should use only morally acceptable materials and proceed according to a plan of
reason so that every human being may find a safe refuge in this house – or hotel,
as Walzer would say.22 In this sense, moral constructivism is an expression and
result of the moral capabilities and experiences of autonomous, practically
reasonable, finite human beings, who recognize the necessity of common norms
of humanity and the rights and duties corresponding to these norms.

Second, following John Rawls, a constructivist view of human rights begins
with a basic conception of the moral person which is appropriately represented in
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a procedure for the construction of basic principles.23 In Rawls’ theory, the moral
person (as a “model-conception”) is characterized by two moral powers which
correspond to the concepts of the “rational” and the “reasonable”: the “rational”
is represented in the description of the parties of the “original position,” and the
“reasonable” is represented in the limitations that would be placed upon them by
the “veil of ignorance.” The “mediating” model-conception of the original posi-
tion serves as a medium for the procedure for constructing principles of justice for
a “well-ordered society” (another model-conception). In his later work, Rawls
emphasizes the “political character” of his theory and thus uses a procedure of
“political” constructivism instead of a “comprehensive” moral constructivism.
Rawls sets out from normative political assumptions so that his conception of the
“moral person” corresponds to his conception of democratic citizenship, and he
emphasizes that the goal of his theory is to justify a political conception of justice
for the basic structure of society.24 The procedure of construction, says Rawls,
“embodies all the relevant requirements of practical reason and shows how the
principles of justice follow from the principles of practical reason in union with
conceptions of society and person, themselves ideas of practical reason.”25 Thus
there are three steps in this constructivist theory: first, the reflective reconstruc-
tion of the principles (the rational and the reasonable) and the ideas (person and
society) of practical reason; second, the “laying out” of the original position on
that basis; and third, the construction of the principles of justice using the origi-
nal position.26

There are several differences between Rawls’ approach, in the earlier as well
as the later version, and the approach suggested here. (a) My starting point is a
related yet distinct conception of the moral person, which stems from neither a
“comprehensive doctrine” nor a theory that restricts itself to the political. (b) The
procedure of construction is not to be understood as a hypothetical thought-exper-
iment like Rawls’ original position, which also contains a number of particular
assumptions (such as a list of “primary goods”). Rather, it is conceived of as a
procedure of reciprocal and general argumentation within certain contexts. (c) I
understand the distinction between moral and political constructivism differently
from Rawls; as I explain below, moral constructivism is a part of, rather than a
theoretical alternative to, political constructivism. (d) The resulting principles are
either a list of human rights (as is the case in moral constructivism) or specific,
context-related norms of a justified basic structure of society (as is the case in
political constructivism). Moral constructivism in particular leads to a conception
of human rights other than that which Rawls suggests in his extension of the
theory of justice to the law of peoples.27 In contrast to Rawls’ attempt to establish
a culture-transcending conception of human rights and international justice – an
attempt which I cannot discuss more fully here – a differentiated constructivism
that builds upon the right to justification and the criteria of reciprocity and gener-
ality leads to a more direct and stronger moral justification of human rights and
norms of international justice.
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The third reason for a constructivist approach to the theory of human rights lies
in the advantages of “discursive constructivism.” Its basic idea is to start from a
conception of reasonable justification and to place it in different contexts in which
the members of different communities have to find and accept the principles that
are to guide their collective life. The procedure for construction is contextualized,
which is to say that moral norms have to be justified in the moral community of
all human beings, whereas norms of political and social justice are to be justified
in particular political communities. The essential characteristics of a construc-
tivist position are thereby preserved – the conception of a moral person, princi-
ples of practical, reasonable justification, and a procedure for constructing norms
– but the procedure is discursive, so that the reasons for specific norms must be
found among and examined by those for whom validity of the norms is claimed.
In this way, a constructivist position avoids paternalistically establishing a list of
human rights or a specific interpretation of these rights in a particular political
structure.

The idea of a universal context of humanity in which human rights must be
justified and accepted requires that a constructivist theory make use of certain
abstractions on this level. Against the background of presuppositions of a discur-
sive justification of moral norms and rights, such a theory reconstructs those
moral experiences and learning-processes that support arguments for human
rights that cannot be rejected reciprocally or generally. Starting from the claims
people have raised and do raise in social conflicts, a constructivist theory arrives
at a list of human rights that cannot reasonably (i.e., with reasons) be withheld
from a person, in any social context whatsoever, without violating his or her right
to justification. Thus it is possible to construct a conception of human rights that,
while lacking an “ultimate” foundation, both represents the result of normatively
relevant historical developments and remains open to further argumentation, with-
out at the same time lacking a strong moral content. For if one wants to dispute
the status of these rights as human rights – as they are recorded in the 1948
General Declaration of Human Rights, for instance – one must be able to supply
arguments that show the merely limited validity of those rights; and such argu-
ments must be able to prove themselves reciprocally and generally to those who
might suffer from any violations of those rights. Thus, a constructivist theory
requires that no one’s right to justification, the basis of all rights of human beings,
be ignored. Further, this holds true in the case of special rights. There are no
Platonic truths to fall back on here, but there are criteria that must be met in a
discourse about such rights. Every construction of a general list of human rights
has a “provisional” character and can be questioned, but it is not created ex nihilo;
rather, it is the result of historical experiences and learning-processes and is
secured by the criteria of a legitimate calling into question of such rights – and,
ultimately, by the basic right to justification. The normatively proven “inviolabil-
ity” of these rights, as well as their function as instruments for securing non-
rejectable individual claims, is expressed in their formulation as positive-legal,
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binding rights that protect persons as legal persons. To this end, there must be
legal and political structures that presuppose a procedure of political (and thus
always also legal) constructivism.

The main reason why moral constructivism must be accompanied by and inte-
grated with political constructivism is that, since moral construction can only lead
to a very general list of rights for which we can assume that no normatively
acceptable reasons count against their validity, these rights can only be concretely
justified, interpreted, institutionalized, and realized in social contexts, that is to
say, only within a legally constituted political order.28 The very rights that moral
persons can claim and justify as moral rights they must also be able to claim and
justify as citizens of a particular political community – which depends on their
social goals. The demand for human rights arises in concrete social constellations,
and it is here where that demand must primarily be heard and justified and where
the rights must be granted and guaranteed as legally binding. The idea that there
are two separate procedures for construction is thus itself an abstraction: moral
justification is – in a normative-formal sense – the core of political justification.
The “public use of reason” which is required in contexts of fundamental political
justification may not violate the basic right to justification or the criteria of reci-
procity and generality. What is valid in the universal moral context must also be
demonstrably valid in particular political contexts in which persons demand
certain rights as both moral persons and citizens. This is the actual context in
which human rights arise, are justified, and are applied; as I discussed above,
human rights are demanded in certain political situations where social relations
are examined for their legitimacy and where there is doubt that these social rela-
tions comply with standards to which human beings as human beings have a non-
rejectable claim. At the same time, the goals of the protest remain special and
bound to concrete experiences of injustice.

Political constructivism – the justification and establishment of a just basic
structure for a particular political community – is thus not to be understood as a
mere application and institutionalization of a list of moral rights fixed a priori.
For, first, political contexts are those in which demands for human rights
concretely arise and towards which those human rights are directed. And second,
a legally binding interpretation, institutionalization, and realization of these
rights can be supplied only in a law-governed state – a state in which the citizens
confer upon themselves a right to justification and recognize the rights that are
justifiable on the basis of this right (in the form accepted by them).29 In political
discourses citizens are participants in a cooperative, historically-situated enter-
prise of setting up a justified social structure; they are not beings who, having
been born in a moral heaven, descend on the world in order to form it according
to an ideal. Rather, they are engaged in a multiplicity of conflicts and struggles
over the best order for their state – and it is in cases of especially grave conflict
that they assume their role as moral persons and assert basic human rights which
no one can reject, whether for the sake of legal fairness, political equality, or
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social inclusion.30 The political and legal structures that result within various
social and cultural contexts will be quite different from one another, but none of
them should contain components that can arbitrarily trump the basic right to
justification. Thus, human rights constitute the inner core of any justified social
structure without being concrete regulations that the legal system must simply
mirror. The form that the rights take must be determined discursively by those
affected.

Thus a political community is to be regarded as “sovereign” in the sense that
its members regard it as a collective project of establishing just institutions
founded on the citizens’ recognition of one another as persons with the right to
justification. There can therefore be no absolute claim to sovereignty according to
which imperatives of sovereignty trump human rights. Rights are not “granted”
vertically by a state, but instead are accepted and conferred horizontally in
processes of justification,31 and thus are an expression of mutual recognition.32

States do not possess a supply of rights they can distribute to their citizens accord-
ing to their political discretion; rights do not come from an authoritative source
such as a state, a divine power, or nature. These alternatives kept the debate
between positivist and natural rights theories going for a long time – a debate that
can be overcome when one understands rights as reciprocally and generally non-
rejectable, subjective claims that must be secured in a law-governed state. As
fundamental rights they have a universalist moral core that develops in distinct
ways depending on the context; but it is essential that the rights that are non-
rejectable among moral persons are also non-rejectable among citizens.
Consequently it is essential that these rights find a place in the determination of
any concrete image of the legal person which serves as a “protective cover” to
preserve freedom of action for ethical persons pursuing individual ethical
conceptions of the good.33 There is no unbridgeable difference between moral and
juridical rights; insofar as juridical rights are justified as basic rights, they contain
the core of moral rights, though these take on particular forms. Thereby, juridical
rights do not become merely morally binding rights; but it turns out that the claim
to the validity of basic rights is a claim of a special nature. However the members
of a state interpret and institutionalize them, these rights fundamentally provide
legal persons with a veto-right tailored to specific, central normative questions
and decisions, including issues of legal protection, personal freedoms, political
participation, and equal social opportunity, to name but a few. When one consid-
ers how basic rights function to defend individuals and to ensure that their objec-
tions are heard, one can see the extent to which these rights rest upon a right to
justification: through them subjects of rights are awarded the right to fight against
being ignored in morally sensitive matters and the right to demand justification
for decisions or norms that (allegedly) justify existing practices and institutions.34

My argument implies the “equiprimordiality” of human rights and popular
sovereignty, but in a way different from Jürgen Habermas’s defense of this thesis.
In his attempt to avoid an argument for moral or “natural” rights, Habermas shows
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that human rights and popular sovereignty – and thus “private” and “public”
autonomy – stand neither in tension with one another nor in a relation where one
has normative priority over the other, since both are equally presupposed by the
legal institutionalization of a democratic, political order in which citizens are
simultaneously authors and addressees of the law.35 My conception of political
constructivism agrees with Habermas’s position insofar as the justified establish-
ment of a basic social structure leads to a democratic state of law in which citi-
zens are subjects of political justification as citizens and subjects of the law as
legal persons. Political and legal autonomy are two sides of the same coin, and
they are protected by basic rights, though this does not mean that no conflict can
arise between these rights in practice. Still, the level of moral constructivism
needs to be considered which shows that moral persons, both in a given context
as well as beyond it, must grant certain rights to each other – rights that they owe
one another, in a moral sense. Habermas’s argument for combining the “discourse
principle” with the “form of law,” according to which human rights are implied
by the legal institutionalization of democratic self-determination, does not do full
justice to this normative dimension of human rights. Moreover, Habermas under-
stands “private autonomy” primarily as the freedom to refuse to communicate and
thus underestimates the intrinsic value of the rights that protect personal auton-
omy.36 Even if the content of human rights requires interpretation and they must
be legally enacted to achieve positive validity as legally binding rights, they retain
their moral justification and are thus moral and juridical rights at one and the
same time. In their concrete form and their positive-legal sense, human rights are
of a juridical nature, but their core content is of a moral nature.37 Where they arise,
demands for human rights are moral demands, and they are primarily justified
with moral reasons. Their core content is not – and here the integrated two-tiered-
ness of moral and political constructivism is significant – prior to political justice
in the sense of natural rights; rather, it is always concretely legitimated and recog-
nized in specific discourses of justification. The moral construction is not a “tran-
scendent” arrangement, although the rights construed correspond to
context-transcending norms of humanity to which human beings make recourse
in concrete situations. The alternative between a conception of human or basic
rights based on natural right and one based on rights internal to legitimate law-
making is too narrow in this respect. Rather, the right to justification lies at the
heart of legitimate law as both an internal and a transcendent standard; rights
justified on this basis “exist” only as positive rights in legal orders, but they also
tell us in a fundamental sense why such orders should exist at all and what the
conditions of their legitimacy are.

III. Rights, Duties, and Institutions

So far my analysis has focused primarily on the connection between human rights
and a justified political and social basic structure, and on the double role that citizens
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play as moral persons and members of a particular political community. The
demand for human rights has been interpreted as arising out of the conflicts of a
political community and as aiming at changing that community; the internal
structure of such a community has been regarded as the locus of contextualizing
and institutionalizing basic rights. But obviously, the right to justification is not
restricted to the members of a state. The decisions of a state also affect other indi-
viduals and political communities who can raise claims based on their right to
justification as well. Human rights are not always claimed within a state but are
claimed from outside as well – at its borders, so to speak. The citizens of a polit-
ical community must adopt their role as moral persons and as “citizens of the
world” not only with respect to their own rights but also where the rights of others
who are not members of their political community are concerned. The right to
justification imposes not only internal conditions on political sovereignty; it also
places limits on external conduct, since a horizontal conception of justified rights
does not end at a state’s borders. Victims of other states may lay claim to certain
forms of respect they have been denied, as may victims of one’s own state’s
present or past political or economic domination and oppression. Political deci-
sions in one country may, for example, have ecological consequences for resi-
dents of another. Such cases provide grounds for strong claims and make it clear
that (a) every political order must make provisions for dealing with such claims
and (b) the international context itself is one in which demands for rights and
justice are raised in a comprehensive way. This points to the necessity of an inter-
national basic structure and possibly even a “world state.”

To be sure, this last consequence must be qualified. Before one draws the
conclusion that the universalistic character of human rights – especially consider-
ing increasing developments of globalization and interdependence – requires a
global super-state, one must ask what precisely the concept of human rights
contains, i.e., which duties correspond to these rights. It is important to note that
justified rights-claims always presuppose an addressee to whom they are directed
and who is both obligated to respect these claims and to guarantee that these
rights be respected. It is no less important to consider that a complex picture of
the addressees of rights and those who have certain duties arises in the context of
human rights. The distinction between moral and political constructivism helps to
explain this picture.

1) On a moral level, it follows from my argument that the authors and addressees
of claims to human rights are moral persons as members of the inclusive commu-
nity of all human beings. Each person, as a vulnerable as well as a reasonable
human being, is morally obligated to respect everyone else’s right to justification
and the rights that are justified on that basis. To speak of human rights here is an
abstraction insofar as conflicts between persons or groups normally arise in
specific situations in which persons appeal to certain “human,” moral standards of
conduct. But setting out from the general principle that each human being should
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be respected as a subject of reciprocal and general justification, we can construct
a general conception of human rights that protect personal integrity.

2) As I argued above, the primary context in which human rights claims are
explicitly raised is a political community with a certain social structure which is
the object of the claims. Here the language of rights states that these demands are
made by individuals who claim that they cannot be refused; these demands are
directed at all other citizens as authors and addressees of rights and thus as a
community of justification. In this context the aim is to establish a just (or more
just) structure of rights, duties, and institutions that can be generally accepted –
without excluding any citizens from legal, political, or social justice. Basic rights
confer upon the individual a secured veto-right where certain questions of basic
justice are at issue. This means that the primary political addressees of claims to
rights – human rights and, further, specific rights – are the legally constituted
institutions of a political community: the state. As a political collective that forms
a state, citizens have the duty to interpret, institutionalize, guarantee, and realize
justified human rights in concrete terms.38

There are a number of distinct (and disputed) empirical, functional, and
normative considerations I cannot discuss here that support regarding states as
the primary subjects for realizing human rights. Empirical considerations
extend from reference to the present reality, in which states are still the main
units of order despite political and economic interdependence, to reference to
the factual desire of collectives to form states, to the argument that a democra-
tic order presupposes a reasonably small territory. Normative positions extend
from the communitarian thesis that political communities have a particular,
historically-grown ethical identity that the structure of the state must represent
to the libertarian and sometimes also social democratic position that the inter-
nal structure of states represents the achievements of generations and the preser-
vation of national boundaries contributes to the security and continuity of these
structures. The main argument for regarding individual states as the principal
addressees of human rights claims, however, holds independently of these
considerations, whatever their advantages or disadvantages. Normatively speak-
ing, there is no reason to doubt states’ legitimacy and efficacy as long as their
basic structure respects claims raised on the basis of and conforming to the right
to justification. This must be determined empirically. Insofar as a state is such
a historically situated, common project of establishing a just social order, in
which the citizens themselves define justice, prima facie it is to be regarded a
sufficient context for the realization of human rights. In the political world,
particularity is no problem by itself; rather, the problem is the injustice that
accompanies particularity.

Nevertheless, there are two reasons why it is important to consider further levels
to guarantee human rights. First, a state can fail to build a justified basic structure,
and second, it is possible that it may fail to live up to its duties to individuals who
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are not its members or to other states. This leads to several consequences which I
merely outline below.

3a) Since human beings are both moral persons and citizens of a state, they have
certain duties in an international context. As a moral person, a member of the
community of all human beings, one is a “world citizen” insofar as one has not
only the duty to respect the human rights of others, but also the duty to help them
when their rights are violated, as when the basic rights of human beings are
systematically disregarded in another state. This moral duty to help victims of
flagrant injustice translates into a “mediated” positive duty to construct institutions
that effectively guarantee that such violations of rights are recorded, fought
against, and prevented.39 Both as citizens of a state which can together with others
establish institutions to oppose infringements of human rights, such as the United
Nations and an International Court of Justice, and as moral comrades and members
of a universal society, people have duties to help others who are in danger. States,
international institutions, and global civil society and its various organizations are
the subjects who fulfill these duties in order to secure human rights politically and
legally.40 The primary goal of these efforts is to enable the victims of injustice to
establish a political structure in which their basic right to justification is no longer
denied and violated; thus the goal is internal, though not in a paternalistic sense,
since it primarily implies respecting every person’s basic right to justification.
What follows once this basic right is secured is no longer the concern of their
fellow world-citizens and their institutions. As with the next point, here one must
note that helping to restore social integrity and domestic justice must not itself
destroy the integrity of a political community, even when this community finds
itself in conflict. Ultimately, the point of intervention is to prevent situations in
which human rights are systematically and continually violated, and those very
interventions stand under a strict obligation to justify themselves – especially to
those whose interests one represents and to those who are, in one way or another,
directly affected by the intervention. It goes without saying that the obligation is
strictest in the case of interventions that employ force.

b) There is a further case in which help is called for: aggression of one state
against another. Here the traditional law of peoples, along with its supreme imper-
ative of peaceful relations between nations, as well as a conception of human
rights demand actions by institutions that represent all citizens of global society.
Nevertheless, it must be stressed that the aim of establishing peace is only a step
along the way to re-establishing a situation in which citizens can exercise their
right to justification in their own political community. The “international commu-
nity” has other duties besides preserving peace between nations; these other
duties include the guarantee of human rights and thus also the guarantee of a
continual condition of peace (and here again the justification and means of inter-
vention need to be examined closely).41
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c) Related to these problems is yet another duty that citizens have as “world citi-
zens”: the duty to provide legal possibilities for the victims of human rights’
violations so that they can find security in a state. The basic right to asylum is not
a right that a state can choose to grant or not grant to persons at its discretion; it
is a fundamental right that cannot be reciprocally rejected.

d) Other duties that citizens must accept concern the consequences of political deci-
sions on others who are not members of their political community. If these decisions
(on economic or ecological issues, for instance) lead to consequences that violate the
rights of other persons or groups, these persons or groups must be involved in the
political procedure of justification in appropriate ways – and when certain conse-
quences have already occurred, the affected persons or groups must be compensated.
Here again it is necessary to have institutions suitable for this task – which raises the
question of the structures of a “global democracy,” or, to be more precise, the ques-
tion of democratically controlled institutions to deal with global problems.42

e) Besides the duties I have already mentioned, an important dimension of human
rights, namely, social rights, remains to be discussed. By “social rights” one
generally means basic rights to an adequate standard of living. But the meanings
of both “social” and “adequate” (in Article 25 of the General Declaration, for
instance) are extremely indeterminate and, when one considers the distinct
conceptions of “adequate” standards of living in very different cultural and social
settings, raise the difficult question of what these rights really contain.
Furthermore, one often hears the objection that these are positive rights to the
distribution of social goods that can only be claimed on the basis of concrete rela-
tions and commitments within specific social contexts; thus they do not apply
generally across societies and states.43 Despite the relevance of these considera-
tions for a differentiated concept of justice, I see no reason to reject the argument
according to which every human being who suffers from hunger, disease, or
poverty can demand, as a matter of principle, the resources for a basic standard of
living – given the material conditions of human life on earth – from all others who
possess sufficient means and, especially, from those who possess a surplus of
means.44 Theories such as that of Amartya Sen have shown that it is possible to
define a general standard of living that takes cultural differences into account. On
that basis, one can develop a conception of what constitutes a life “worthy of a
human being” in different societies and what means would be necessary for such
a life.45 And even if insurmountable difficulties should arise in determining the
meaning of “adequate,” basic criteria can be found for what is to be considered an
“inadequate” standard of living. Citizens of states that have sufficient means have
the duty to create institutions that secure the effective realization of legitimate
claims to such means. Moreover, it would be contradictory to demand, on the one
hand, that every person should have a right to justification in his or her own polit-
ical community and, on the other hand, to neglect the material presuppositions that
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make this right realizable. Thus, human rights to certain material goods are to be
justified with reference to the necessary conditions of establishing a justified
basic structure as well as – and this is crucial – with reference to the minimal stan-
dard of a life worthy of a human being, which may be justifiably withheld from
no one given today’s level of available resources. In this sense, human rights are
not only rights to certain freedoms but also rights to goods, the demand of which
can be justified both reciprocally and generally.46

4) Nevertheless, it is important to note the distinction between claims to human
rights and claims to justice in a broader sense. Claims to justice within a political
community include much more than a conception of human rights does since, in
the former, substantial, normative self-understandings lead, for instance, to
specific conceptions of a just distribution of goods. As well, human rights to a
certain standard of living do not cover all the claims that can be raised in an inter-
national context of distributive justice.47 Here the authors and addressees of such
claims are primarily political collectives with specific historical, political, and
economic relations which are the basis of demands for justice.

First, there are demands for historical justice, which can be justified with refer-
ence to prior (and sometimes still existing, albeit in different forms) relations of
domination and exploitation. The demands of former colonies for compensation is
a good example of such a demand. But we must also include cases in which trade
relations short of direct colonization have clearly disadvantaged certain states.

Second, there are considerations of general justice between states. These
concern the equalization of severe inequalities based on the possession of natural
resources or especially disadvantageous climatic conditions, but also those based
on different technological capabilities. These claims do not rest on a conception
of human rights but rather on an understanding of justice that wants to exclude
unfair relations of cooperation that result from radically unequal and morally arbi-
trary starting positions. The demand for just terms of trade is one example.

The global context is thus an important context of justice and responsibility in
addition to the more particular political ones; and neither of these contexts may
be reduced to the other. A historically informed but universalist conception of
justice ignores neither particular, historically developed political communities
and their internal structures of production and distribution, nor the way in which
the current economic system of power and influence has developed and the arbi-
trariness with which advantages and disadvantages are distributed within this
system. Which institutions follow from these considerations of global justice is a
question I cannot go into here.48

IV. Conclusion: Toward a Critical Theory of Human Rights

In this essay I have tried to develop the idea that there is one basic human right
which is not a specifically “Western” and thus culturally relative notion: the right
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to justification. Setting out from a society’s own claim to cultural integrity (and
uncoerced integration) and its internal problematization in social conflicts, this
right has been understood – in argumentation that is partly ideology-critique and
partly abstract – as the immanent moral core that constitutes the foundation for a
constructivist conception of human rights in their relations to concrete social and
political contexts. The general conception of human rights, justified in a discur-
sive theory of moral constructivism, was analyzed as the formal, normative center
of a plurality of possible politically constructivist concrete interpretations which
pursue the goal of establishing a basic social structure that is justified both “inter-
nally” as well as “externally.”

Thus it is possible for a conception of human rights to avoid the objection that
it is an external invention or that it has an ethnocentric character without thereby
losing its moral authority. Beyond contextualist particularism bias and context-
indifferent globalism, this conception locates the primary goal and the meaning
of human rights where they belong: in the heart of the political discussions and
conflicts about a more just social order – one that actually justifies itself to those
who are its subjects. These confrontations are those in which the emancipatory
demand for human rights arises and in which their language is understood; thus,
it is here that a theory of human rights must begin and to which such a theory must
finally return. Only by thinking from the margins, so to speak, does the original
political and moral sense of juridical human rights reveal itself – in struggles
against tyranny, domination, and exploitation, in the many concrete claims for
“human” justice and rights. Conscious of this bias in favor of those who raise such
claims and who fight in these struggles, we can begin to develop an unbiased, crit-
ical theory of human rights.

(Translated from the German by Jonathan M. Caver)
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